SERVING TIME IN A FOREIGN LAND

Professor Spencer introduced the programme, explaining that the main theme of the seminar was the repatriation of convicted prisoners, but a subsidiary theme was the related issue of accused persons who end up spending time in custody in foreign countries pending trial.

Professor Estella Baker (Sheffield) spoke about the EU Framework Decision (FWD) on the Mutual Recognition of Custodial Sentences of 27 November 2008 (2008/909/JHA). Her talk was accompanied by a Powerpoint presentation, which is also available on this website.

The background to the FWD is the programme of “mutual recognition”, declared to be the “cornerstone” of collaboration in criminal justice matters at the Tampere European Council in 1999. The best-known measure in this programme is the European arrest warrant, adopted in 2002. But this was followed by a group of four FWDs which could be called a “punishment package”, instituting mutual recognition of (i) financial penalties, (ii) confiscation orders, (iii) custodial sentences and (iv) probation and alternative sanctions.

The theory behind the FWD on Custodial Sentences is that each Member State should automatically execute custodial sentences imposed in other Member States. The practical application of the theory is that, having sentenced an individual who has close social ties with another Member State, the sentencing State can send the sentenced person back to that other State for the sentence to be carried out. It builds upon, and extends, the Council of Europe Convention on the Transfer of Sentenced Persons of 1983, with its Additional Protocol of 1997.

The FWD on Custodial Sentences applies to custodial sentences, whether determinate or indeterminate, imposed on natural persons in the context of criminal proceedings.

The official purpose is to facilitate “the social rehabilitation of the sentenced person”; not “to help Member States kick out foreigners who are overcrowding gaols”. 

The scheme is designed to work as follows:

· the sentence is imposed in the issuing state, according to its law;
· the judgment together with a certificate in the standard form that is prescribed by the FWD is sent to the executing state;
· the executing state decides whether to accept recognition and enforcement of the sentence;
· if it does and it is necessary to do so, the sentenced person is transferred to the executing state;
· the sentence is then enforced according to the law of the executing state. 
The criteria for transferring a sentenced person are, first, that s/he is in the issuing state or the executing state and has consented to the transfer if required (which in many cases it is not); and, second, that the executing state is satisfied that enforcement would serve the purpose of facilitating social rehabilitation.

The appropriate executing state is: (i) the Member State of nationality where the sentenced person lives; or (ii) the Member State of nationality to which the sentenced person will be deported post-sentence; or (iii) any other consenting Member State. Category (iii) caters for individuals who have exercised free movement rights and become integrated in a third Member State of which they are not nationals.

The circumstances when the sentenced person’s consent to transfer is not needed reflect the criteria for selecting the executing state. They are: (i) where the transfer is to the person’s Member State of nationality where s/he lives; or (ii) where the transfer is to the person’s Member State of nationality and s/he will be deported to that Member State post-sentence; or (iii) where the transfer is to a Member State to which the sentence person has fled or returned in view of the criminal proceedings in the issuing state. 

In all cases where the sentenced person is present in the issuing state, s/he must be afforded the opportunity to state her/his opinion regarding transfer, even though consent is not required and that opinion must be transmitted to the executing state. The FWD makes provision for the sentenced person’s legal representative to exercise the right to give an opinion in cases where the sentenced person’s age or mental or physical condition makes that necessary.

The Member State called upon to execute the sentence may refuse if doing so would not serve the purpose of facilitating social rehabilitation and successful integration (Article 4(4)) or if one of the cases specifically enumerated in Article 9 applies. Most of the latter are common to the family of mutual recognition instruments; but not all. Four of them are particularly worth noting:

· Article 9(1)(d) deals with “dual criminality”: as with other mutual recognition instruments, this requirement is dispensed with if the offence falls within what has become a standard list of 32 categories of offending (set out in Article 7(1) of this FWD) BUT Article 7(4) permits Member States to “opt out” of this provision, in which case they are never obliged to execute a sentence for something which is not an offence under their own laws;

· Article 9(1)(h) permits refusal where the sentence has less than six months left to run;

· Article 9(1)(j) imports the principle of “specialty” which restricts proceedings in the executing state for other offences;

· Article 9(1)(k) permits refusal where the sentence carries psychiatric or medical conditions that the executing state cannot fulfil.
Once transfer has occurred, there is still some accountability to the issuing state to the extent that:

· the specialty rule applies as above (Article 18);

· amnesty and pardon are matters for either the issuing or the executing state (Article 19);

· review of sentence is a matter for the issuing state only (Article 19);

· although early and conditional release are in principle matters for the executing state, the issuing state and the executing state may agree that the executing state will take account of the rules that apply in the issuing state (Article 17);

· the issuing state must be informed if it becomes impossible for the executing state to enforce the sentence or if only partial enforcement is possible or if the sentence is adapted by the executing state or if the prisoner escapes (Article 21).

The deadline for Member States to implement this FWD was 5 December 2011. When they have done so, although the FWD provides some scope for delay, the consequence is to wipe out pre-existing arrangements. As the FWD is a "third pillar" instrument, currently, it is not possible for the Commission to institute enforcement proceedings against those Member States that have failed to carry out their obligation to implement it. However, the Commission will acquire that power from December 2014 when the reforms introduced by the Lisbon Treaty are fully in effect.

UK law complies with the FWD thanks to amendments that were made to the Repatriation of Prisoners Act 1984 by the Criminal Justice and Immigration Act 2008.

This FWD raises similar contentious issues to other mutual recognition instruments (abolition of dual criminality, the questionable presumption of mutual trust, etc..). It also has features of its own that are likely to prove controversial. They include: its authorisation of transfer in the absence of the sentenced person's consent; the poor conditions that exist in the prisons of some Member States, which are likely to provoke challenges on fundamental (human) rights grounds; and difficulties in reconciling the terms of the FWD with the rapidly developing law on "Union citizenship". 

Anand Doobay (Consultant, Peters and Peters) spoke about the FWD on Mutual Recognition of Custodial Sentences from a practitioner’s perspective. In connection with his talk he distributed a written paper detailing the main points he wished to make; this is also available on the website.

As he sees it, the most significant changes made by the FWD are:

(i) Member States are in principle now obliged to accept transfers;

(ii) The dual criminality requirement has been attenuated;

(iii) Provision is made, in certain cases, for the transfer of prisoners to countries of which the transferee is not a national;

(iv) Time limits are imposed for recognizing the transfer, and for carrying it out.

In his presentation he explained that, though transfer of prisoners normally takes place after they have already started to serve their sentences, defence lawyers can in principle set the transfer process running before their client has begun to serve his sentence in a foreign land which may avoid delay and make transfer more certain.

He also discussed the implementation, and subsequent use, of the other “mutual recognition” FWDs of which the “punishment package” (described by Estella Baker) is composed. His hope was that the European Arrest Warrant would become the measure of last resort as it was intended to be So far, implementation by Member States has been uneven and where they have been implemented, little use has so far been made of them. Thus the FWD on the mutual recognition of financial penalties has been supposedly in force since 2007; and to date, the UK has only received 114 requests for enforcement from other Member States – most of them from the Netherlands. The Supreme Court is currently considering a case looking at the Article 8 rights of children affected by the extradition of their parents. If FWDs are properly implemented and utilised then there should be much less need to resort to the European Arrest Warrant with its serious effect on the life of the person extradited and their family. 

Catherine Heard, Head of Policy, Fair Trials International, spoke about the Framework Decision on Mutual Recognition of Decisions on Supervision Measures as an Alternative to Provisional Detention of 23 October 2009 (2009/829/JHA), widely (if inaccurately) called the instrument that creates the European Supervision Order, or ESO. In broad terms, this instrument provides a mechanism by which Member States can be required to enforce one another’s bail conditions – thereby enabling citizens awaiting trial in other Member States to be sent home, instead of being remanded in custody in a foreign country.

The background is that (i) pre-trial detention in a foreign country bears heavily upon the person so detained, (ii) in practice, all countries tend to discriminate against foreign nationals and foreign residents when making bail decisions, because of a perceived risk of absconding. When viewed from the UK the situation in looks particularly bad in many other EU Member States, because (iii) they have a tradition of detaining more people pending trial than we do, (iv) pre-trial detention frequently lasts longer and (v) in some countries, the conditions of detention are very bad. Catherine Heard gave practical examples. Further examples are to be found in Detained Without Trial: Fair Trial International’s Response to the European Commission’s Green paper on Detention (October 2011). A copy of this report has been loaded on the ECLA(UK) website.

The date by which Member States are officially required to implement the FWD is 1 December 2012.

The FWD follows the same broad scheme as in the other “mutual recognition” instruments. Article 8 specifies the different types of supervision measure which are covered. By Article 9, the “competent authority” of the Member State where the measure was imposed may, “upon request of the person”, forward the supervision order to the “competent authority” of another member State, “on condition that the latter authority has consented to such forwarding”. 

The FWD envisages regular consultations between states.  They should consult before forwarding documents on supervision measures, and whenever bail conditions are breached.  They should exchange information helping to identify and locate the person concerned, and information on criminal records.   If the prosecuting state requires the person’s transfer back, or if conditions in the supervision order are breached, then a European Arrest Warrant is issued.

The FWD does not confer a right on persons charged with a criminal offence: the decision to transfer the order is a matter for the discretion of the State imposing it. As with other mutual recognition measures, the State to which the order is transferred is in principle obliged to enforce it, unless one of a list of grounds for non-recognition applies. The law governing enforcement is, in principle, the law of the enforcing State.

For the ESO to function properly, courts will need easy access to details about other countries’ arrangements for monitoring bail conditions. This could perhaps be best achieved through a central information service. This would enable informed decisions to be made regarding bail supervision and help to show which States have bail and supervision systems requiring reform or better resourcing. 

A related issue concerns the execution of European Arrest Warrants. Fair Trials International strongly feels that the law should not require Member States to execute them against persons normally resident in the executing State until the issuing State is ready to commence the trial.
Graham Wilkinson (Home Office) spoke about the implementation of the FWD on the Mutual Recognition of Custodial Sentences in the UK.

Since 1985, the UK has had prisoner transfer arrangements with around 100 different countries. The original motive for putting them in place was a humanitarian one, but there is now strong political pressure to reduce the number of foreign prisoners in UK gaols, whether they wish to home or would rather stay. The Council of Europe Convention on the Transfer of Sentenced Persons of 1983 originally allowed for the transfer of prisoners only where they consent. Its Additional Protocol of 1997 allowed for transfer without consent in certain cases. The FWD of 2008 now extends the range of cases.

Member States were supposed to implement the FWD by December 2011, but so far only 9 have done so – one of which is the UK. Of the countries that have implemented it, one of them (Poland) has done so, but with delayed effect. Some Member States have stipulated that the FWD will only be applied in respect of those convicted after 2011 and more are expected to do so; but the UK has not taken this course.

The proportion of foreign nationals whose sentences will be transferred under the FWD is likely to be relatively small, because Member States are entitled to refuse a transfer of those who have less than 6 months of their sentence to run. Of the 1,500 nationals of Member States who have been sentenced to imprisonment in the UK since December 2011, it is thought that only around 200 will be eligible. Despite all this, the Government is confident that, as most Member States gradually fulfil their obligation to implement the FWD, so the number of prisoners transferred will steadily increase.

On balance, the UK expects to become a net exporter of prisoners. At present, we have some 3,700 EU citizens in our prisons, as against only around 800 of our nationals in the prisons of other Member States. Traffic in a homeward direction is expected to be mainly from Spain, which holds a substantial number of our citizens are currently in prison.

Though the UK has implemented the FWD on the Mutual Recognition of Custodial Sentences, it has not so far implemented the 2008 FWD on Mutual Recognition of non-custodial penalties (though the official date for implementation was December 2011. The date for implementing the FWD of 2009 on supervision orders is December 2012. Legislation to implement this is being considered.
The presentations were followed by a lively discussion.

